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President’s Message

As the end of 2009 approaches, | wanted to
take the opportunity to update the CSME
Members on some of the highlights of our
year. Our organization has been very active
over the past 6 months, and today we find
ourselves assessing our many successes
and planning for numerous new initiatives.
The CSME Board of Directors view our man-
date as an organization to be one that cen-
ters on bringing value to our members
through excellence in education and stan-
dards, as well as representing the funda-
mental positions of our professions with gov-
ernment and non-government entities, and
growing the organization in both numbers
and geographic coverage, creating a true
national society.

Currently, we are a fiscally healthy organiza-
tion, with a solid and a consistent base com-
prised of the majority of key professionals
active in the medico-legal field in our country
today, however we must continue to strive to
bring all professionals involved in this field
into our organization. In order to expand
geographically and provide education within
a structure requiring less of a time commit-
ment, we established the Breakfast Series
Seminars, the first of which took place this
fall in three Ontario cities: London, Ottawa,
and Toronto. The goal of this initial series
was to establish a business and educational
format upon which future series of breakfast
seminars can follow. These seminars were
tremendously successful and have become
the benchmark for our 2010 breakfast se-
ries which will go back to London, Ottawa
and Toronto, in addition to Vancouver, Cal-
gary, Montreal and Halifax as the cities host-
ing these CSME events. Our long term plan is
to establish a series of seminars that will
take place at least twice yearly and be pro-
vided on a true national platform in all of
these cities. As a result, we anticipate our
membership base will likewise expand into a
true Canadian organization, with input and
participation from all regions of our country
and representing local and national inter-
ests.

In June of this year we held our second com-
bined conference in concert with the Univer-
sity of Montreal, Insurance Medicine and
Medicolegal Expertise. CSME’s commitment
to this program comes from our deep belief
that this world leading diploma in medicolegal
expertise, spearheaded by a number of our
members, needs our full support and en-
dorsement in order for it to realize its’ full
short and long term potential. CSME believes
that any of our members seeking to establish
themselves as medicolegal experts will, in the
future, be held to the standards of the gradu-
ates from The University of Montreal’s Insur-
ance Medicine and Medicolegal Expertise Pro-
gram.

We recently held our fall full-day conference
on November 20th in Toronto on the Auto In-
surance Reform and the Proposed Changes to
the SABS. This informative conference was
very well received by all in attendance and
was a great success for CSME. We hope to
bring this conference to the Ottawa area in
the new year and planning is well underway
for the Spring 2010 full day event.

In March of this year, a branch of the Ontario
government issued a paper listing recommen-
dations for changes to the regulations govern-
ing the no fault insurance laws in the prov-
ince. There were many concerns, as well as
opportunities, contained within this paper
when addressed from CSME’s perspective.
After consultation at the board and sub com-
mittee level, | met with the Minister of Fi-
nance office and presented a submission on
behalf of CSME, which can be found on our
website. The lobbying effort on behalf of our
Society continues, as the process is now into
a new phase, and it is our hope that CSME
can gain a new foothold in representing our
core values of standards and quality as it per-
tains to medical expertise work inside the no
fault insurance industry in Ontario.
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President’s Message Cont'd...

CSME ON THE GO!

In September we held the first annual CSME Social Evening, which took place at the Toronto Island Yacht Club. At
this event we had the great pleasure, as an organization, to honour Dr. Michel Lacerte with our first award for Out-
standing Service to CSME and the Medicolegal Profession. In the future, this award will be chosen by CSME, and
bear the name of Dr. Lacerte, and be given to an individual in our society who has emulated the attributes we look
up to and have been displayed by Michel. Overall, this first Annual Social Evening was a great success and has set
the bar for the upcoming years. All of our members are encouraged to participate and enjoy this event.

I would like to acknowledge the support and expertise provided to our organization from Base Consulting.

| look forward to the coming year and | feel confident that the organization will be in a good position to represent our
members’ interests well into the future. | wish all of our members and their families a happy holiday season!

$'s "
C 4

Post "(

Highlights from the Michel Lacerte Award—Dinner September 2009

| have been associated with CSME for more than ten
years and | have to say that the most enjoyable event
was the dinner to honour Dr. Michel Lacerte. Every
thing fell in place that day. The setting was an island,
weather was perfect and the mood of everyone was
upbeat. The recipient of the award was none other
than Dr. Lacerte, who | consider to be a walking li-
brary in the field of insurance medicine. | heard Mi-
chel speak in many conferences and he is always
clear in his thinking and precise in his answers. The
jovial way of delivering any message is second nature
to him and this makes his speeches lively enjoyable.
Making a point in the speech with a funny remark not
only makes the audience attentive, but also forms an
association to improve remembering it.

Michel is one of the most authoritative figures in in-
surance medicine in Canada and he has always been
very helpful to us in clarifying complex issues in this
field. It is most appropriate for this award, which is
named after him, to be given to him. | wish Michel
good health and happiness.

It was a great opportunity to meet other members of
CSME and their families in a relaxed and enjoyable
environment. We will all be looking forward to this
function every year.
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Everyone—out on the patio enjoying the evening, reconnecting and not to mention the view!
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Michel Lacerte Award—Dinner Cont’d....

This fall, the Canadian Society of Medical Evaluators hon-
oured Dr. Michel Lacerte for his immeasurable contribu-
tion to our organization and the field of Medico-Legal
Evaluations. Needless to say, Dr. Michel Lacerte is in
many ways synonymous with CSME. For those of us who
have been involved since the early days of CSME, and for
all who have come after, everyone will know the guy with
the French accent, who likes to “stir the pot”! It is always
a pleasure to see Michel at his finest - when he has a mi-
crophone in hand, behind a podium. How often have we
observed him set up a speaker, or one of us, with his typi-
cal “Tim Russert” style loaded questions? He is never as
happy as when he is observing his poor victim squirming,
trying to figure out how to answer the question and es-
cape Michel’s merciless grasp.

Dr. Lacerte is not only known for his exploits behind the
podium. This man has been a fervent and ardent worker,
who has endless credits to his accomplishments of ex-
panding the intellectual and practical discipline of Med-
ico-Legal expertise in this country and internationally.

(I-r) Karen Rucas, Dr. Arthur Ameis, Nancy Ameis, Dr. Grossman,
Dr. Ross & Dr. Armitage chatting while waiting for dinner to be served!
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(l-r) Dr. Arthur Ameis & Dr. Michel Lacerte as always full of humour!!
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It is not often that we find an individual in our midst that is so
dedicated to his field and acts as such a visionary. He has
the wonderful quality of developing his visions by putting ac-
tions to words. | am certain that when the old wise man that
said “if you want someone to get something done, find some-
one that is too busy to accomplish the task” was alluding to
Michel. Over the many years | have served on the education
committee, he has always been there as a stalwart sup-
porter, offering his help and always delivering on his commit-
ments.

Michel, thanks for everything you have done for each of us
individually, for CSME, and the medico-legal field as a whole.
I am sorry that | referred above to your “visions” since Dr.
Ameis will surely use this against you in his analysis of your
catastrophic status under section G.
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(l-r) Dr. Jack Richman, Dr. Lacerte, Monique Lacerte, Lorraine Desjardins ,
Robert Whittaker, Frank Sampson & Maria Scaringi

(I-r) Dr. Grossman, Dr. Lacerte as they reflect on the past.
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Michel Lacerte Award—Dinner Cont’d...

On September 11th 2009, Dr Lacerte was honoured by his peers from CSME for his extra-ordinary dedication
for organizing CSME scientific events. | have personally admired his skills, often behind the scene, to find new
topics of interest and/or new lecturers these scientific events.

| would like to describe briefly his involvement in the English curriculum in Insurance Medicine and

medicolegal expertise offered by the University of Montreal. Between June 2006 and December 2009 Dr.
Lacerte participated in the recording of more than a hundred lectures, spent in our Montreal studio, on a gener-
ous volunteer basis, more than 60 days away from his family and from his busy clinic. | calculated he spent over
2000 hours preparing power-points or selecting reading materials. Even when he was only hosting a new lec-
ture, with an invited lecturer, he always brought with him references on books, scientific publications or court
cases to offer as supplement readings; this effort was greatly appreciated by our students. Even after all these
too short nights, spent refining his talk, he was always enthusiastic and ready at 8 am to offer a lively perform-
ance in the studio. His extra-ordinary thirst to improve his and our knowledge made him a master in the teach-
ing of medicolegal matters. His network of friends and contacts across North America allowed him to select for
the curriculum a wide variety of excellent North-American speakers from the Pacific to the Atlantic.

| remain impressed by his energy and enthusiasm, untouched after these 3 years, a real marathon to complete
on November 27th 2009, the recording of our 130 lectures. | know of nobody else who could have stolen so
much of his precious time for this endeavour. If the curriculum helped and continues to help experts to deliver
expert opinions of great quality, | guess Dr Lacerte should be very proud of the curriculum he has been heading
and pulling through his completion. He has been an example and a mentor to me and many of you for several
years; | am happy CSME created this prize to recognize his passion for teaching.
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Ontario's Proposed Auto Insurance Reforms—; 1

The McGuinty government has announced a package
of 41 reforms to automobile insurance in Ontario.

The proposed reforms, introduced by Finance Minister
Dwight Duncan, are based on recommendations pro-
vided by the Superintendent of the Financial Services
Commission of Ontario's Five-Year Automobile Insur-
ance Review report, as well as feedback received from
dozens of insurance industry, health care, legal and
consumer experts and groups.

The reforms would streamline a number of processes
for insurers and health care providers, create a less
complex auto insurance system, and protect consum-
ers while giving them more choice to buy coverage that
best meets their protection needs and budgets.

The government's package of automobile insurance
reforms includes the following proposals:

93 :0: 3 )

* Prohibit objectionable quoting practices including
the use of credit scoring, delays in providing
quotes, requiring written applications for quotes
and certain screening techniques.

e Expand the definition of "catastrophic impairment"
to include single-limb amputees.

e Consult with the medical community to amend the
definition of "catastrophic impairment" and rede-
fine the threshold for catastrophic brain injuries.

* Increase the efficiency and effectiveness of treat-
ment for minor injuries (whiplash, sprains and
strains). Under the proposed reforms, a new guide-
line would be developed to provide for a greater
variety of care for minor injuries. The goal of this
guideline would be to reflect current scientific and
medical literature. It would be focused on treat-
ment outcomes and provide health care providers
with numerous milestones that could be used to
measure progress.

* No element of a risk classification system would
use past claims for which a driver is 25 per cent or
less at-fault.

* Make mandatory the existing statutory appraisal
process under section 128 of the Act on insurers
for property damage claims if the consumer prefers
this process over the courts.

CSME ON THE GO!
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Amend Regulation 283/95 to make it more diffi-
cult for insurers to deflect claims and to ensure
that claimants receive accident benefits while the
issue of liability for a claim is resolved.

Amend the Ontario Standard Auto Policy to pro-
vide a limited amount of additional coverage for
vehicles with a Gross Vehicle Weight rating over
4,500 kg.

The attendant care benefit would continue to
compensate claimants for incurred expenses.
However, to enhance consumer protection and
transparency, the SABS would clarify that where
an arbitrator has found that the insurer has been
unreasonable in denying the attendant care
benefit, payments should be made even if no ex-
penses have been incurred.

The health care professional associations and
the insurance industry should jointly develop
standards for the delivery of third party medical
examinations as well as qualifications for asses-
sors. FSCO would facilitate the process.

FSCO would to continue to monitor fees and the
availability of services in the auto insurance sec-
tor, in particular for seriously injured claimants.
Insurance claims departments need to better fo-
cus on the needs of claimants with serious inju-
ries. The Insurance Bureau of Canada, Insurance
Institute of Ontario and the Ontario Insurance Ad-
justers Association could work together to train
adjusters on the needs of claimants with serious
injuries to reduce exposure to potential allega-
tions of unfair and deceptive acts or practices.
Conduct annual review of reimbursement rate for
travel in a personal vehicle.

Consumers, health care providers and insurers
could work together to improve consumers'
awareness and expectations around treatment
and outcomes. Some of the savings from
changes in the accident benefits system would
be used to fund these educational efforts.

The government would consider legislative
amendments to reflect the unique status of pub-
lic transit services operated by municipal authori-
ties by excluding injuries from no-fault where no
collision has occurred.

Continued on page 6-7
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Auto insurers should explore and take advan-
tage of their existing ability to implement elec-
tronic commerce options under Ontario's 0
11 9 t
The government would consider harmonizing
the reports required under sections 289, 289.1
and 417.1 of the | 9
9 3) ;)9 ;3 ) 8:
Provide consumers with more choice by reduc-
ing the minimum coverage for medical and re-
habilitation benefits, attendant care, deducti-
bles on court awarded compensation, and a
direct compensation - property damage de-
ductible. Consumers would have an option to
increase any of these coverages.
Reduce the cap for medical and rehabilitation
benefits for non-catastrophic claims to
$50,000. Introduce a $100,000 optional medi-
cal and rehabilitation benefit along with the ex-
isting $1 million optional benefit.
Provide an option to reduce the tort deductibles
to $20,000 (not-at-fault accident victims) and
$10,000 (family members under the ' 1
+ 9 ), provide that the deductibles do not
apply in the case of fatalities; and do not re-
voke the definition of serious and permanent
impairment set out in Regulation 461/96.
Make housekeeping and home maintenance
expenses and caregiver benefits optional. Re-
imbursement for housekeeping and home
maintenance expenses and for replacement
caregivers would reflect actual economic
losses.
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Assessment costs would be limited to $2,000
per assessment and the fee for completing
forms including any assessment required to
complete the form would be capped at $200.
This would also be included as part of a per-
son's medical and rehabilitation accident bene-
fits, whether they opt for the basic level or addi-
tional coverage. Insurer examinations would
also be limited to $2,000 per assessment and
rebuttal examinations would be completely
eliminated.

As an interim measure, those who suffer minor
injuries in car accidents would receive $3,500
worth of treatment and assessments. This
would be included as part of a person's medical

CSME ON THE GO!

and rehabilitation accident benefits, whether they
opt for the basic level or additional coverage. It
would be focused on treatment outcomes and pro-
vide health care providers with numerous mile-
stones that could be used to measure progress.
Further consultations will be held with health care
providers, insurers and consumers to establish the
best approach to control medical and rehabilitation
costs, while continuing to enhance medical care for
people injured in accidents.

The government will form a stakeholder advisory
committee, made up of experts from various sectors
of the automobile insurance industry, health care
providers and legal professionals. Consumers will
also be represented on the committee.

This committee will help advise the government on
longer-term reforms, including improved outcome-
based treatment protocols for minor injuries, as well
as establish the best approach to control medical
and rehabilitation costs while ensuring consumer
choice of health care providers when obtaining treat-
ments and assessments.

Reduce the interest rate chargeable on overdue
Statutory Accident Benefits Schedule (SABS) pay-
ments by insurers to one per cent per month com-
pounded monthly (from two per cent per month
compounded monthly).

Review the SABS to identify provisions that: a) are
overly complex and could be simplified without
changing the intent of the Regulation, or b) are es-
sentially ineffective and could be eliminated without
changing the impact of the Regulation.

Section 24 assessments expenses would be subject
to the same maximum monetary and time limits that
apply to medical and rehabilitation benefits under
section 19 of the SABS.

The time frame provided to adjusters to review as-
sessment requests would be the same as the time
frame that applies to treatment plans (10 business
days) to allow for proper claims handling.
Availability of in-home assessments would be limited
to seriously injured claimants and would only be
used to evaluate their need for attendant care ser-
vices and home modifications.
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Ontario's Proposed Auto Insurance Reforms—; 1 # <, > .

* Restrict the ability to conduct catastrophic impair- For more information contact:
ment assessments to practitioners with appropriate
training and experience. Alicia Johnston

* Provide adjusters with some discretion in reviewing Minister's Office
assessment and treatment requests and modify On- 416 325-3645
tario Regulation 7/00 to reflect proposed amend- alicia.johnston@nullontario.ca
ments to the SABS.

* Revoke section 42.1 of the SABS, which allows Scott Blodgett
claimants to obtain an assessment from their Ministry of Finance
health care provider to address issues raised in an 416-325-0324
insurer examination. scott.blodgett@nullontario.ca

e Only occupational therapists and nurses who have
been trained on the use of Form 1 would be permit- : "
ted to assess auto accident victims for the atten-
dant care benefit. This would apply to assessments
conducted under both sections 24 and 42 of the
SABS.

¢ Amend the SABS to provide for an appropriate cap
on the cost of accounting reports to substantiate a
claim for weekly benefits.

e The cost of future care cost reports would not be an
expense recoverable under the SABS.

*  When determining the merits of any future regula-
tory changes, consideration would be given to
whether a change would increase complexity and
regulatory burden. There should be a compelling
reason for making a change that would add com-
plexity to the accident benefit system.

e Contract a forms consultant to assist the Financial
Services Commission of Ontario (FSCO) and stake-
holders in simplifying the application process and
revising forms that should first be tested on con-
sumers.

* Provide best practice guidelines that would set out
standards for communicating information on the
fault determination process and how to challenge a
determination.

e FSCO, Workplace Safety and Insurance Board and
auto insurers would meet to discuss how to better
harmonize the auto insurance and workplace insur-
ance systems.

e Investigate options for enabling auto insurers to
more effectively enforce existing provisions in the M“‘o uNsw RAN@E
SABS and the | 9 that require deductions
of all collateral sources of income benefits.

1 ¢+ ;1;-8) ")

The Minister of Finance intends to implement automo-
bile insurance reforms as part of a regulations package
that would become effective in summer 2010, and con-
tinue to explore further longer-term measures.
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Worldwide Conferences—Mark Your Calendars! University of Montreal
Program in Insurance Medicine and

ACPM Medicolegal Expertise

Advances in Chronic Pain Management

21-22 January 2010 in London, UK L'université de Montréal launched in 1999 the first

North American program in Médecine d’assurance et

ICLAM expertise en sciences de la santé. This web-based pro-
International Committee for Insurance Medicine gram provides a formal and Comprehensive training for
Capetown, SA, February 7-10, 2010 health and insurance professionals currently working or
interested in entering the medicolegal or insurance
SIC medicine field.
Shoulder Instructional Course 2010
April 23 - 24, 2010 in Zagreb, Croatia The English program was launched in January 2007,
with a two years/four semesters/12 credits micropro-
CLIMOA gram and a three years/six semesters/30credits post-
2010 Annual Scientific Meeting graduate diploma. The first graduates will
April 25 - 28, 2010 in Toronto, ON receive their diploma at the end of the month. Do not

delay your certification, a few weeks away from the ap-

lication of The New Rules Relating to Expert Reports in
COAA p g p p

Ontario.
Canadian Orthopaedic Association
June 12-17, 2010 in Edmonton , AB Registration deadline for the January 2010 trimester
will be extended till December 18t 2009.
AIDC

For more information visit the website at
www.mae.montreal.ca or call Eva Medalsy , program
coordinator at 1-877-343-7606.

Bodily Injury Association Congress
September 20-24th, 2010 in Madrid, Spain

XXII IALM Congress
the International Academy of Legal Medicine
October 2012 in Istanbul, Turkey

BECOME A CSME MEMBER! The benefits to becoming a CSME Member are numerous and include:

. Special membership pricing for all CSME seminars
. Greater visibility via CSME marketing efforts
. Ability to use the CSME logo or otherwise convey affiliation with CSME.

. Members may choose at no cost to have their name and practice listed on the CSME website for those
seeking expertise
. Provides immediate recognition of acceptance to the standards and guidelines of CSME, qualities

sought by third party organizations
. Voting privileges
. Access to Members-Only area of the CSME website
. Current publication of the CSME News and all current Standards, Guidelines and Positions

To obtain an Associate or General Membership Application, visit our website at www.csme.org

CSME BOARD OF DIRECTORS

e Dr. Douglas Friars, ( e Dr. Francois Sestier,*  (
e Dr. Jordi Cisa MD, e Dr. Keith Christian,
e Dr. Rehan Dost e Dr. John (Jack) Remus e Dr. R. Veluri, 1 9 + =
e Dr. Faith Kaplan, VP Associate Members e Ms. Carol Kelly Chair, Associate Members
e Dr. Emile Ramlochan, ¥ 9 + 9 . o Dr. Robert Notkin ( (
e Cristina Ramos-Tziamouranis, 9
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Ontario insurer not obliged to pay for assessments that it did not pre-approve: FSCO

An Ontario woman who unilaterally sought Cdn$18,073
worth of medical assessments is not entitled to recoup
the money from her insurer, since she did not obtain
her insurer's approval in advance of the assessments,
the Financial Services Commission of Ontario (FSCO)
has ruled in an arbitration.

Kathryn Scott was injured in a motor vehicle accident in
September 2002. She applied for and received statu-
tory accident benefits from Dominion of Canada Gen-
eral Insurance. Scott applied to Dominion in December
2004 for a first determination of whether she has suf-
fered from a catastrophic impairment.

The company responded in February 2005 that it did
not feel she was catastrophically impaired and that they
wished to have her assessed at a DAC centre. The DAC
centre assessment found that Scott was not catastro-
phically impaired.

Scott subsequently underwent a series of assessments
conducted by CEMED Inc. in January 2007. The arbitra-
tor found Scott did not tell Dominion about her plans to
undergo the CEMED assessments, nor did she complete
or submit to Dominion an OCF-22 form (an application
for approval of an assessment or examination).

CPSO—Third Party Reports (published November 2009)

' C 0
. 0

Introduction

At times, physicians may be asked to provide medical in-
formation, or to give a professional opinion unrelated to

the provision of health care. Such requests may relate to
applications for insurance benefits, legal proceedings or
workplace arrangements. Information or opinions of this
nature are generally referred to as ‘third party reports’.

For the purposes of this policy, ‘third party reports’ re-
fers to all reports requested for the purposes of an ex-
ternal process. This includes reports providedby treat-
ing physicians about their own patients reports pro-
vided by independent medical examiners about indi-
viduals with whom they do not have a treating relation-
ship.

The CEMED assessments found she did indeed have a
catastrophic impairment. Scott then reapplied to Domin-
ion for a second determination of whether she was catas-
trophically impaired. The insurer had her re-assessed at
Life Mark Assessments, the result of which was inconclu-
sive. After further review, Dominion later found Scott to
have been catastrophically impaired.

Scott attempted to recoup the money for the CEMED
assessment, arguing that s. 24(1) of the SABS says an
insurer shall pay for "reasonable fees charged by a health
practitioner for preparing an application under section 40
for a determination of whether the insured person has
sustained a catastrophic impairment."

But the arbitrator noted that s. 24(1) has important
qualifications. In s. 24(11), for example, the insurer's
pre-approval of the treatment plan is required for 24(1)
to apply.

Since Scott had not submitted an OCF-22 to Dominion,
nor was it clear whether or not she had ever really told
Dominion of her plan to be assessed by CEMED, Domin-
ion was not obligated to pay for her CEMED assess-
ments, the arbitrator ruled.

1.

()
=
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The College acknowledges that the third party reports
process often gives rise to unique issues that can be
difficult to navigate. The policy guidance contained in
this document is intended to assist physicians in navi-
gating these issues effectively, so that they are able
to participate in the reports process in a manner that
is respectful, objective and that upholds the reputa-
tion of the profession.

The guidance articulated in this document repre-
sents the professional expectations for physicians
who provide third party reports; it is not an exhaus-
tive catalogue of the industry-specific requirements
that will govern individual reports
requests. These include, but are not limited to re-
quirements contained in the ) ( 0

, applicable to medico-legal reports.t

Continued on page 10-14
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CPSO: Third Party Report Cont’d...

The College encourages physicians to keep informed
of any such industry-specific requirements so they
can ensure that they have complied with their obliga-
tions.

Terminology

Third party reports: Forms, letters or reports physi-
cians are asked to prepare or complete in relation to
an external process, such as insurance benefits, legal
proceedings or workplace arrangements.

Treating Physician: A physician who provides a report
about his or her own patient, with whom the physi-
cian has a treating relationship.

Independent Medical Examiner: A physician who pro-
vides a report about an individual with whom the phy-
sician does not have a treating relationship.

Examinee: An individual who is the subject of a re-
port, but who is not in a treating relationship with the
reporting physician.

Unless otherwise noted, any references in this policy
to a physician or physicians apply to both treating
physicians, and independent medical examiners.

Principles

Trustworthiness, compassion, altruism and service
are values which guide the medical profession.

When providing reports, physicians embody these val-
ues and uphold the reputation of the profession by:

. Treating patients or examinees with respect;

. Communicating effectively and clearly about all
elements related to the reports process;

. Providing a professional opinion in an accurate

and objective manner that is substantiated by
fact and sound clinical judgement;

. Fulfilling requests for reports in accordance
with reasonable timelines.

Scope

This policy applies to all physicians who prepare third
party reports, or conduct medical examinations for a
third party report. This includes reports prepared by
treating physicians, reports prepared by inde-
pendent medical examiners.

CSME ON THE GO!

Policy

The College expects that when preparing a third party
report, or conducting an examination for a third party
report, physicians will act with the same high level of
integrity and professionalism as they would when de-
livering healthcare.

8 2 0

1. Before a Third Party Report is Prepared

Obligation to Provide a Report

The obligation to provide a report will depend on
whether the physician has a treating relationship with
the subject of the report. Treating physicians are obli-
gated to provide reports about their own patients
when proper consent is provided.2 Independent medi-
cal examiners are not obligated to provide reports
about examinees or about former patients.

When independent medical examiners are asked to
provide a report about a former patient, the College
advises them to disclose the existence of the previous
treating relationship before accepting the request. The
previous treating relationship may cause the objectiv-
ity of the report to be subsequently challenged; an
open discussion will allow all parties to consider
whether objectivity will be a concern in the specific cir-
cumstances, and to evaluate whether the report
should be provided by another independent medical
examiner.

Physicians are reminded that the foregoing guidance
does not limit applicable mandatory reporting obliga-
tions. Mandatory reporting obligations continue to ap-
ply, irrespective of whether physicians are required to
provide third party reports. A description of these re-
porting obligations can be found in the College’s 0

D policy.

9 DA ()} 1 B 0

i) Communication

It is imperative that physicians discuss their role in the
reports process and their practices with respect to
fees with the third party and the patient or examinee.
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While the specifics of the information provided will de-
pend on the circumstances of each case, physicians
should convey that in preparing the report, they are com-
plying with the request or requirements of the third
party. Physicians should also indicate that through the
report, they may have to release information that may
not be in the patient’s or examinee’s best interests, or
that may prove disadvantageous; for instance, it may
negatively affect an application for insurance benefits or
lead to an unfavourable outcome in a legal proceeding.
In discussing these points, the physician should state
clearly that decisions regarding eligibility for benefits, or
entitlement to legal remedies are not made by the physi-
cian.

Effective communication regarding the physician’s role
will be particularly important for treating physicians, as
patients may be more apt to confuse the encounter with
a typical appointment for medical care.

In some instances, financial arrangements for third party
reports will be set out in law.3 Absent specific legal re-
quirements, the College acknowledges that physicians
will adopt their own practices with respect to fees.

Physicians should discuss any such requirements or ar-
rangements (including cancellation fees for missed ap-
pointments) with the third party and with the patient or
examinee as required before proceeding.

Any fees charged should comply with the Ontario Medi-

cal Association’s — ( : 3 0
4

While it is generally permissible for physicians to request
receipt of payment in advance for reports and examina-
tions, the College encourages physicians to refrain from
doing so on compassionate grounds, when the patient or
examinee is responsible for payment directly, and the
report relates to basic income and health benefits.

ii) Consent

Physicians must obtain the patient’s or examinee’s con-
sent for disclosing personal health information to the
third party5 and for conducting a medical examination
The College strongly advises physicians to document
that consent has been obtained.”
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The consent process will vary depending on the cir-
cumstances of each case, however at minimum, physi-
cians should ensure the following points are conveyed:

e The report will include personal health infor-
mation which will be disclosed to the third
party;

¢ Personal health information will otherwise be
kept confidential unless physicians are permit-
ted or required by law to disclose the informa-
tion;

e Consent can be withdrawn at any time, how-
ever this will prevent the physician from com-
pleting and submitting the report;

¢ Patients or examinees are entitled to place
limits on the information that physicians can
disclose in a report, however such limitations
may prevent physicians from proceeding with
the reports process;

* Physicians have an obligation to be truthful
when detailing information in the report, and
when forming a professional opinion about the
patient’s or examinee’s condition or functional
abilities.

2 1
Through the consent process, physicians should en-
sure patients and examinees understand that the ex-
amination is being conducted to prepare the report
and should outline what the examination will entail.

This includes an indication of what areas of the body
will be examined, what functional capabilities the phy-
sician will be testing, and what types of questions the
physician may have to ask.

iii) Presence of Observers & Audio/Video Recording

The College is aware that parties may wish to have an
observer present during an examination, or may re-
quest that the examination be recorded by audio or
video equipment. Physicians should discuss these is-
sues with patients or examinees before the examina-
tion takes place.

Any arrangements with respect to observers or re-
cording must be mutually agreeable to the parties in-
volved. Physicians are not obligated to conduct an ex-
amination in the presence of an observer or to record
an examination, however to do so is permissible.
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Should the parties disagree over whether the exami-
nation will be recorded, or will be conducted in the
presence of an observer, the College recommends
that the examination be postponed until these mat-
ters can be discussed with the third party and a reso-
lution reached.

If physicians are conducting an examination for the
purposes of a legal proceeding and one or more par-
ties wish to have an observer present, they should dis-
cuss the matter with the lawyer involved, as specific
rules may apply. For example, for court-ordered exami-
nations, the ) ( indicate that ob-
servers shall not be present during examinations
unless the court orders otherwise.8

2. Proceeding with the Request for a Third Party
Report

i) Objectivity & Impartiality

The distinct nature of third party reports can, in some
instances, give rise to claims that the report is bi-
ased.®

To avoid such claims, the College expects physicians
to ensure that reports are comprehensive, contain ac-
curate information, and are written in an objective
manner.

Physicians should take reasonable steps to ensure
that they have obtained and reviewed all available
clinical notes, records and opinions relating to the pa-
tient or examinee that could impact the findings of the
report, including the physician’s final opinion and/or
recommendations.

If despite reasonable requests physicians have not
been provided with all available information, they
should explicitly note this fact in the report, and
clearly indicate that the findings made were based on
the information available to them.

9

Physicians should ensure to the best of their abilities
that the information contained in the third party report
is accurate.

If physicians rely on information which they cannot
substantiate independently, such as employment his-
tory or previous medical history, physicians should
note in the report the source of the information and
the fact that it has not been independently confirmed.
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Any findings or opinions contained in a report should
be stated objectively, using neutral language, free from
personal bias.

Personal comments that are 0

> , or that are extraneous to
the third party’s stated objectives are inappropriate
and should not be included in the report.

ii) Clarity, Relevance & Timeliness

Reports should be drafted in a clear manner, contain
relevant information, and be provided to third parties
within a reasonable timeframe.

To allow for optimal clarity, the College advises physi-
cians to outline the basis for their professional opinion,
and the information or observations on which they
have relied in forming that opinion.10

Reports should be written in language that is appropri-
ate for the intended audience. This may require physi-
cians to avoid using medical short forms, or jargon.
Where this is not possible, physicians should include,
in addition to technical medical terminology, more col-
loquial terms or explanations to ensure the reader un-
derstands the report’s contents.

)

Third party reports should include only that information
which the physician deems relevant to the third party’s
questions or that which is necessary to complete the
third party’s form.

In some instances, timelines for providing reports will
be set out in legislation.11 Absent a specific legal
requirement, the College expects that physicians will
complete and submit third party reports within sixty
days.

If, in rare circumstances, physicians are not able to
comply with this timeframe, either due to the complex-
ity of the report, or for another appropriate reason, phy-
sicians should discuss the matter with the third party
and reach an agreement for a reasonable extension.

iii) Scope of Expertise & Knowledge

The College is aware that in providing a third party re-
port, physicians may be asked to answer questions, or
provide an opinion that is beyond their expertise or ex-
perience, or which requires access to information they
do not have.
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Should this occur, the College advises physicians to dis-
cuss the matter with the third party, and explain that they
may not be able to answer every question asked, or pro-
vide the opinion sought. If the third party will not amend
their request, or is otherwise unresponsive to the con-
cerns expressed, physicians should only complete those
portions of the report for which they have adequate infor-
mation and expertise and should indicate clearly the rea-
sons for which a complete report cannot be provided.

iv) Suspicious Findings: Independent Medical
Examiners’ Duty to Inform

A treating relationship is not created when an independ-
ent medical examiner examines an examinee for the pur-
poses of a third party report. As such, independent medi-
cal examiners do not have an obligation to provide an ex-
aminee with health care. Independent medical examiners
do, however, have a duty to inform examinees of suspi-
cious findings detected during the examination. This in-
cludes unexpected significant clinical findings, and condi-
tions which raise serious concerns, or which the physician
perceives will require essential intervention.12

In discussing suspicious findings with the examinee, inde-
pendent medical examiners should emphasize the impor-
tance of obtaining timely medical attention and should
seek the examinee’s consent to share these findings with
his or her treating physician. When consent is obtained,
the College recommends that independent medical exam-
iners convey the findings in written form to the treating
physician.13

3. After the Report is Prepared

i) Retention of Reports, Notes and Documents

Physicians must retain third party reports, and related
documents in accordance with their legal obligations.
Both the length of retention periods and the information
required to be retained may be specified in legislation.
Physicians should familiarize themselves with the specific
obligations that are applicable to their circumstances.
With respect to the length of the retention period, the
regulations under the 9 # << require that
records (which will include reports) must be retained for a
ten year period, or longer in some instances.14 Other legis-
lation may contain different retention periods.1®> Where
physicians are subject to more than one statutory reten-
tion period, they must meet the requirements of the long-
est statutory retention requirement.

The information that must be retained may be specified in
legislation. The regulations under the 9t <<
require that the information retained include a record of
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assessments including notes of examinations and
investigations and written reports provided by
other physicians or health care professionals.16

In addition to information that physicians are re-
quired to retain by law, the College advises physi-
cians providing third party reports to retain the fol-
lowing:

e Consent obtained;

e Contract with the third party, outlining
scope, purpose, timelines and fee arrange-
ments;

* Audio or video recording of the examina-
tion, where applicable, if the recording was
made by the physician;

¢ Documents, or information not created by
the physician, which the physician relied
upon when preparing the report;

e Alist of sources of ancillary information,
and any surveillance conducted by oth-
ers.

With respect to ancillary information, the College is
aware that in the absence of a specific statutory
retention requirement, physicians may be inclined
to return this information to third parties, or to de-
stroy their own copies for practical reasons such as
storage issues. The College advises physicians to
take these steps only if they are satisfied that this
information will be retained by others, and will be
available for their own review should they be re-
quired to discuss the third party report in the fu-
ture. As an alternative, the College encourages
physicians to consider options to address storage
concerns such as retaining information electroni-
cally or on a compact disc.

i) Access to Reports

Physicians should be aware that after the report
has been submitted to the third party, patients or
examinees may contact physicians directly to re-
quest a copy of the report or a copy of documents
relied upon when preparing the report. Physicians
must comply with any statutory obligations they
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may have to provide access to reports, documents or 2 1
notes. This includes but is not limited to applicable _ 0

obligations under Ontario and Canadian privacy legis- '
lation. Should physicians be uncertain how to respond

to a request for access, or what obligations they may SI# ' A ' !
have, the College advises them to seek the guidance ) ) B
of the Canadian Medical Protective Association LN B D %
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Seminar Proceedings—Now Available

Note: Please order one item per transaction. If you wish to order more than one item, please contact Cristina at
416 487 4040 where order(s) will be take by phone.

Iltem
Title Cost GST .
Selection
Iltem #2 — Seminar Proceedings: Whiplash Associated Disorders $25 $1.25 $26.25
9 H
Iltem #3 - Seminar Proceedings: Insurer’'s Examination: Successful Rebut- $25 $1.25 $26.25
tals - & H
Iltem #4 - Seminar Proceedings: Insurer’'s Examination: Successful Rebuttals $25 $1.25 $26.25
DVD-ROM ( & H
Iltem #5 - Seminar Proceedings: Human Injury in Automobile Collisions $25 $1.25 $26.25
“Understanding the Basic Mechanism in Order to Produce Credible IME Re-
ports”, with Thomas J. Szabo and Sam Kodsi - 9 <
Item #7 - Reference: Spine - An international journal for the study of the
spine* 1 DD#N% Ll " (@5 H $75 $3.75 $78.75
8 T+ & s ¥ 0
t4 & $ 0 6" ; 6( |
9 $
Shipping & Handling $ 7.75 $3.88 $ 8.14
Name:
Company:
Shipping Address:
City: Prov: Postal Code:
Phone #: Fax:
Email
Payment Option: o Cheque oVisa o MC o Amex Total Purchase $
Card # / / / Expiry Date:

Name as it appears on Credit Card:

Signature
Credit Cards will be processed through Base Consulting and Management, Inc. GST #894035195 and ALL RECEIPTS will be mailed
with your publications. Please allow 5-7 business days for delivery.

Mail your order form to:

Canadian Society of Medical Evaluators
301-250 Consumers Road

Toronto, ON M2J 4V6

Tel: 416 487 4040
Fax: 416 495 8723
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2010 Membership Renewals
Don’t forget or let your membership expire—renewals are due &

(CSME) exists to serve Canadian healthcare

professionals who perform medical and medicolegal evaluations as a professional service to
employers, workplace safety and insurance or workers compensation boards or CSST, law-
yers and the insurance industry, using evidence based medicine, best clinical practices and

practice guidelines.

Member clinicians have the opportunity to contribute to the development, advancement and

publication of ethical standards and guidelines for medical evaluators; to advise and offer

expert consultation to the medical and other professions, organizations, and government
agencies on all matters concerning independent medical evaluations in Canada; and to assist those hoping to lo-

cate available clinicians with suitable expertise.




